ETTTT

—

- ey

13

THE NATIONAL LAW JOURNAL

Monday, December 7, 1987

Editor's note: This is the first part of a
two-part series, which in turn is part of
a larger work still in progress.

Y THEIR OWN admission in the
Blrnn-Conlrn hearings, Reagan

administration officlals, mem-
bers of the executlve branch, had made
statements (sometimes under oath) to
Congress shrewdly calculated Lo evade
the legislative inquiry and mislead the
Inquirer. Yet, with a few exceptions,
each of these mialeading statements,
taken alone, was “literally true.” Does
such a strategy undermine the consti-
tutional scheme of shared powers and
checks and balances envisioned by the
tounders? Or does an emergency that
may justify a covert operation in sup-
port of American forelgn policy also
permlt executive evasion of legislative
oversight?

On Nov. 25, 1986, while briefing the
Senate Intelligence Committee, Asst.
Secretary of State Elliott Abrams was
asked — “s0 we have the record clear”
— whether he had “any knowledge or
indication that the Contras were re-
ceiving funds from lsraell or other
Mideastern sources?”

“No," he replied, despite recently
having soliclted $10 million from the
Sultan of Brunel! He later defended
that denlal as “truth': Brunel, al-
though a mostly Moslem, oll-produc-
ing country, is located on the South
China Sea.

“Your approach on November 23, be-
fore the Senate Intelligence Commit-
tee, was that unless the senators asked
you exactly the right question, using
exactly the right words, they weren't
going to get the right answers. Wasn't
that the approach?” challenged Mark
Belnick, assistant Senate counsel of the
joint House-Senate committee investi-
gating the Iran-Contra affalr.

“That Is exactly the correct descrip-
tion of what 1 did on that date/ Mr.
Abrams readily conceded.

“Therefore you could give this liter-
ally correct answer, despite the exis-
tence of the Brunel solicitation?”

“Literally correct and perhaps
misleading."

1 did not authorize him to make
false statements. 1 did think he
would withhold information and be
evasive frankly In answering ques-
tions. My objective all along was to
withhold from the Congress exact-
ly what the [National Security
Council] staff was doing in carry-
ing out the President’'s poli-
cy....As I've said before, 1 did not
expect him to lie to the commiltee.
1 expected him to be eva-
sive....|Wlith his resourcefulness,
1 thought he could handle it?

The man sent to the Hill to dodge the
Congress was Lt. Col. Oliver L. North
The speaker here, his boss, Rear Adm.
John M. Poindexter, throughout the
hearings, perhaps alone, steadfastly
insisted that in this complex and dan-
gerous world, shrewdly evading and
misleading Congress was somelimes
necessary and proper, butl in any case
it was not lying.

In letters drafted by Lt. Col. North,
National Security Advisers Poindexter
and Robert C. McFarlane had assured
Congress that the National Security
Councll staff was complying with the
“letter and spirit"” of the Boland
amendment. As enacted by Congress,
the Boland amendment required that
“no funds available to the Central In-
telligence Agency, the Department of
Defense or any other agency or entily
of the United States Government in-
volved in intelligence activity may be
obligated or expended for the purpose
of or which would have the effect of
supporting, directly or indirectly, mili-

Mr. Blecker is a professor of constitu-
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Truth in the Iran-Contra Affair:
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{ary or paramliltary operations in Nic-
aregua by any nation, group or
prganization, movement or
Individual.™

Mr. McFarlane expressed hls regret
about his written assurances, but Rear
Adm. Poindexter and Lit. Col. North de-
fended them as true: Insofar as the Bo-
land admendment (&s they interpreted
it) in no way applied to the National
Security Councll staff, they could not
possibly have violated It

“Admiral, In saying tha{ you are

REAR ADM. JOHN M. POINDEXTER

complying with the letter and spirit of
law, when you mean that the law
doesn't apply and that you are support-
ing the Contras, you do not consider
that 1o be misleading Congress?” de-
manded Arthur L. Liman, chief coun-
sel to the Senate's Iran-Contra
committee.

“We did not — I have not said that we
weren't helping the contras. We were
clearly helping the contras.™

Armed with litera) truth, Rear Adm.
Poindexter could claim he had com-
plicd with the Boland amendment and
Elliott Abrams could Insist he truly
knew of no solicitation of a Middle
Eastern country.

Can these truths also be lies? Can
they be perjury?

ICHARD V. Secord's Lake Re-
Rsourccs account, used to channel
funds 1o the Contras, was hardly
the first secret Swiss bank account lat-

ruptcy proceeding, bankrupt movie
mogul Samuel Bronston too was ques-
tloned aboul his bank accounts:

Q: Do you have any bank ac-
counts in Swiss banks, Mr.
Bronston?

A: No, sir.

Q: Have you ever?

A: The company had an account
there for about six months, in
Zurich.

The company did have a Swiss bank

_.account. But so, too, did Mr. Bronston
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have a personal Swiss bank account
that he obscured from his creditors by
his intentionally misleading reply.
When, Mr. Bronston, under oath, suc-
cessfully diverted attention by creat-
ing an illusion with a literally truthful
statement — “the company did” — had
he lied?

The government prosecuted Mr.
Bronston for perjury onthe theory that
in order Lo mislead his questioner he
had “unresponsively addressed his an-
swer to the company's assets and not
to his own — thereby implying that he
had no personal Swiss bank account at
the relevant time."™ The trial judge had
instructed the jury that the “basic is-
sue” was whether Mr. Bronston “spoke
his true belief,” and that he could be
convicted for an answer “not literally
false bul when considered in the con-
text in which it was given, neverthless
constituted a false statement.”

The majority of a divided 2d U.S. Cir-
cult Court of Appeals, which affirmed
Mr. Bronston's conviction, saw the

Ymen mem mmsssar nndnsr

— can constitute perjury?” Mr. Bron-
ston's “nonresponsive answer very
clearly indicated his comprehenslon of
what was called for by the question”
sald Circult Judge James L. Oakes, for
the majority. “An answer containing
half of the truth which also constitutes
a lie by negative implication, when Lhe
answer is intentlonsally given in place
of the responsive answer called for by
a proper questlon is perjury. This must
be so especially in the context of a
[bankruptcy) examination which by iis
nature is & searching expedition,
where the witnesses are the only par-
ties who know the truth and are able to
divulge it."

For the trial and appellate courts in
Bronston v. US., lies Include state-
ments that individually correspond to
reality but taken together In context
present a false, misleading and decep-
tive portrait.

By this coherence view of truth, no
single statement Is “true” in Isolation.
“We get at one truth only through the
rest of truth.™ A statement is true inso-
far as it implies and ls Implied by oth-
er statements that are true. Truth is a
matter of degree. Some statements are
partly true or mostly true. Half-truths
are also half false. By this coherence
view, in the context of the Inquirles,
Mr. Abrams, Rear Adm. Polndexter
and Mr. Bronston had lled.

As Judge Oakes sald, affirming Mr.
Bronston's conviction:

A half-truth containing a lle, In-
terjected by a knowledgeable and
interested witness, may result In
side-tracking the person Inquiring
or it may persuade the interroga-
tor to proceed on another line of
questioning. Either consequence is
contrary to the ‘whole truth’ princi-
ple of the oath. The question here
was not from out of the blue or on a
collateral matter. The examination
was for the very purpose known Lo
the appellant — of elicitng the kind
of information this question called
for.

ever, saw truth differently. Grant-

ing certiorari ''to consider a
nparrow but Important question, [i.e.]
...whether a witness may be convict-
ed of perjury for an answer under oath
that is literally true but not responsive
to the question asked and arguably
misleading by negative implication,”
the court found Mr. Bronston's an-
swers “not guileless” but also not per-
jurious. “It is the responsibility of the
lawyer to probe; testimonial interroga-
tion, and cross-examination in particu-
lar, is a probing. prying, pressing form
of inquiry,” the high court reasoned.
“If a witness evades, it is the lawyer's
responsibility to recognize the evasion
and to bring the witness back to the
mark, to flush out the whole truth with
the tools of adversary examination.”
The perjury statute was not to be “in-
voked simply because a wily witness
succeeds in derailing the questioner —
80 long as the witness speaks the liter-
al truth."™

In reversing Mr. Bronston's perjury
conviction, the Supreme Court had em-
braced literal truth. So had Mr.
Abrams and Rear Adm. Poindexter; so
too had Aristotle, who followed Plato's
definition: “T'o say of what is, that It is,
and of what is not, that it is not, is
true."" Combatting the sophists’ view
that it 18 impossible to speak {alsely,
because “what is not, cannol be ut-
tered,” Plato and Artistotle held truth
to consist In the correspondence of &
statement with the “things that are” or
“the facts.” How they correspond ls not
fully explained.”

For Bertrand Russell, too, “truth
consists in some form of correspon-
dence between belief and fact."” In his
essay, “On the Nature of Truth” Mr.
Russell observes that “a statement is
true when a person who Lelleves It be-
lieves truly, and false when a person
who belleves it believes falsely.™* By
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this view, when Mr. Abrams denies
there was a contribution from a Middle
Eastern country he believes truly, be-
cause no Middle Eastern county had
contributed — that is, Brunei is nol a
Middle Eastern county. Furthermaore,
al the moment he testified, the money
had not yet been received

Bul for Sen. Bill Bradley. D-N.J., who
asked the question, and for other mem-
bers of the Intelligence Committee who
heard his reply, Mr. Abrams' state-
ment is correspondently falsc insofar
as they (misjunderstand it to assert
that no money was solicited [rom
countries that they would hold to in-
clude Brunci. Mr. Russell does not
clearly address a statement’s truth for
the speaker and simultaneous falsity
for a listener under a correspondence
view. Of course, by a coherence point of
view, Mr. Abrams' half-truth was also
half-falsc. It failed to cohere with ot her
true statements: it was false in contexl.
Bul for Aristotle and other correspan-
dence advocales, a statement is cither
true or false, but never both.

Chief Justice Warren E. Burger,
writing for a unanimous Supreme
Court in Bronston, had sent a message.
However calculatled to misicad or de-
ceive, an evasive but literally true
stalement — a statemenl that corre-
sponds to reality — cannot be perjury,
The responsibility of a lawyer in an
adversary setting is to prove and press
on, forcing the witness either to reveal
the fact at issue or make a literally
false statement under oath and later be
subject to a perjury prosecution,

But, as Rep. Lee H. Hamilton, D-1nd..
pointedly reminded Asst. Secretary of
State Abrams, when exercising its
oversight function in the conduct of
foreign policy, “Congress is a partner,
not an adversary.”

The object here is not to avoid a
perjury indictment. The object is
not to work to make your answer
literally correct but nonetheless
misleading. The objecl Is to make
the Constitution of the United
States work.”

What standard of truth allows the
Constitution to work? American prag-
matists expound a theory of truth that
focuses on a statement's practical con-
sequences. True statements are those
that place us In working touch with
reality. “All that the pragmatic meth-
od implies,” said William James, "is
thal truths should have practical con-
sequences.” The pragmatist posits “a
reality and a mind with ideas. What
now, he asks can make these [ideas)
true of that reality?" Whereas others
may conlent themselves “with the
vague statement that the ideas must
‘correspond’ or ‘agree’; the pragmatist
insists on being more concrete, and
asks what such 'agreement’ may mean
in detail” A pragmatist “finds first
that the ideas must point to or lead
towards that reality and no other, and
then that the pointings and leadings
must yield salisfaction as their
result.”™*

SEVERAL YEARS before it decid-

ed that a misleading statement
shrewdly calculated to evade an
inquiry could not be perjury as long as
it corresponded to reality and was lit-
erally true, the U.S. Supreme Court re-
jected an advertisement that placed
the viewing public in working touch
with reality but was literally false.
In Colgate-Palmolive v. FTC," the
TV commercial under consideration
purported to show a hand shaving
sandpaper soaked in Rapid Shave. The
cream could make sandpaper shavea-
ble, but if shown on television, sandpa-
per would appear like cardboard, so
the ad agency had substituted plexi-
glass covered with sand. The 2d U.S.
Circuit Court of Appeals had supported
the advertisement as an “accurate por-
trayal” of the preduct’s attributes. But
the Supreme Court, in a decision by
Chiel Justice Earl Warren, reversed,
holding it “false, misleading, and de-

REpLUAE Lo cialm lo demonaslirale some-
thing that did not lterally correspond
to reality — le. a hand shaving
sandpaper.

The majority's literalist view, as
Justice John M. Harlen pointed out in
his dissent, would permit an advertiser
to exploit the fact that white shirts in a
studio appear gray to a TV viewer, by
“demonstrating”™ a “white” shirt
washed in a competitor's delergent,
holding it up for the viewer to judge.
That would be literally true, but coher-
ently false — false in context. It would
be pragmatically false — not placing
the shopper who relied on the demon-
stration in working louch with reality.

Similarly. Black's Law Dictionary
defines a “true copy™ pragmatically: it
“does nol mean an absolutely exact
copy bul means that the copy shall be
s0 true Lhat anybody can understand
i

The “white” shirt shows a statement
can be literally true yet false. The true
copy shows a statement can be literal-
ly false, yet true. "Have you been to
Grandma's recently?” asks one sister,

who has never visited. The other, who
has averaged visits twice a day for 10
daye, responds: “A million times in the
past week.” That answer 100, is literal-
1y false vel calmrcnlly‘j-ragmﬂlicﬂ.l}_v
Ltrue.

Il truth is literal, consisting of some

form of correspondence between stale-
ment and fact, it is true that Mr. Bron-
ston’s company did have a Swiss bank
account; the United States did not so-
licit aid for the Contras from a Middle
Eastern country. The Boland amend-
ment. if it couldn't be violated, obvious-
I¥ wasn't violated. From a pragmaltic
perspective, however, neither Mr,
Bronston's, Mr. Abrams’ nor Rear
Adm. Poindexter's stalements placed
the recipients in working touch with
reality.
Editor's note: Next week Mr. Blecker
will conclude by evaluating the stan-
dard of truth mecessary to make the
Constitution work

(1) Transcript of proceedings before the Senate
Select Commitiee on Intelligence at 11 and 12. A
little later Mr. Abrams added that “we never
tried” to raise money from “any Middle Eastern

sources” Inrgely because “they |didn't pven know
where Central America s °

(2) Cong Quarterly (1987 at 136

(3 Iid at 1677

141 The amendment ar read aloud to the com
mittec by ils author. Rep Edward P Boland, I
Mans. Cong Quarterly al 1007

150 Cong Quarterly at 1673 Emphasic added

(8} Bronston v U5, 40% U8 332 11873

7Ty US v. Bronston, 433 F.2d 338 Emphas:s
added

(8: William James. “The Meaning of Truth,” at
214 For a classic statement of this eoherence
view, see Quine. “Two Dogmas of Empiricism.” in
“From a Logical Point of View™ at 42.46

(%) U.S. v. Bronston. supra note 1

130y Hronston v. U.5. mupra note &

(111 Aristotic’s “Metaphyaics™ 1011626 ff Plaio's
view of correspondence truth, which Aristotle fo
lowed, is stated In the “Sophist™ (240cicl F.M
Cornford's discussion 1n “Plato's Theory ot
Knowledge” at 308-311

112) WK.C Guthrie, “A History of Greek Philos
ophy™ Vol 3 at 21k

13 B. Ruasell. “Problems of I*hilosophy™ at
ph3 ]

1141 Ibid. at 147-159

(15) Cong Quarterly at 1204

116) W. James, "The Meaning of Truth™ a1 82
and 191

1171 Federal Trade Commission v Colgaie
Palmolive Co., 380 U.S 374 (1085). Cf Bishin and
Stone’s “Law, Language & Ethica” at 300-345 for
an extended discussion of the cane and probing
look at clashing standards of truth.

118) Black's Law Dictionary (4th ed) al 1850
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TA'I‘ION.—‘.L SECURITY Adviser
John M. Poindexter's assurance
to Congress that the Reagan ad
ministration was complying with the
letter and spirit of the Boland amend-
ment is problematic. It remeains disput
ed whether Boland does appiy to the
National Security Council staff. Rear
Adm. Poindexter and Attorney Gener-
al Edwin Meese III, among others, ar-
gue that it does not. Many viewers,
however, found National Security Ad-
viser Robert C. McFarlane most con-
vincing on this point: “At the end of it
we lost, and it was very evident that
the intent of the Congress was that this
amendment applied to the NSC staff. ..
otherwise why would we have worked
s0 hard to get rid of it after it was
passed?” But the deeper untruth may
lie with the major premise, i.e., “if Bo-
land doesn't apply to us, then we have
complied with its letter and spirit.”
Recently, when Sen. Joseph R. Biden
Jr., D-Del., was forced out of the presi-
dential campaign because he'd pre-
sented as his own, parts of another's
campaign speech, supporters protest-
ed that many politicians routinely
have their entire speeches ghostwrit-
ten, passing them off as their own.

Several years ago to expose corrup-
tion in the criminal justice system, fed-
eral prosecutors staged an arrest that
they processed as a criminal case and
later fixed. An undercover agent posed
as a mob hit man and was arrested for
possessing two unlicensed guns. Al-
though they found it foolish, the coop-
erating police officer and undercover
agent were instructed to go through
the arrest itself to the last detail in-
cluding a pat down and Miranda
warnings.

The prosecutors’ goal was to elimi-
nate any “lies” that later would be told
to the judge. By going through the mo-
tions, the arresting officer could
“truthfully” swear that “I saw defen-
dant at the diner; I noticed a gun han-
die; 1 trailed him to the men's room
where we were alone, etc.” The prose-
cutors took comfort in believing these
statements “truthful” in that they cor-
responded to actual events although
the judge or jury would be totally un-
suspecting of the phoniness of the en-
tire context: i.e, that the “defendant-
mobster” was really a federal agent,
and that the “case” was manufactured
and monitored.

Justifying lying to Congress about
Eugene Hasenfus' downed flight over

Mr. Blecker is a professor of constitu-
tional history, legal ethics and criminal
law at New York Law School.
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The Standards of Truth and Trust
After the Iran-Contra Hearings

Nicaragua and about covert operations
Eenerslly, Lt Col. Oliver L. North said:
This nation is at risk in e danger-
ous world...By their very nature,
¢overt{ operat are a lie.
There is greal deceit, deception
practiced in the conduct of covert
operations. They are at essence a
lie. We make every effort to de-
ceive the enemy as to our intent,
our conduct.
The fallacy in Lt. Col. North's state-
ment consists in his equating telling

en within the speed limit" is definitely
faise if made by someone who has
driven above the speed limit. Is it also
{alse if uttered by someone who has
never driven atl all?

In essence then. Rear Adm. Poin
dexter's ass e was 8 mets state-
ment — a stalement aboui the Boland
amendment rather than an analysis
under it. It corresponds to fact, if at all,
in a different context. Ultimately, it
probably fails under a correspondence
test, but in any event it fails to cohere

;. i'ﬂ
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NO EASY ANSWERS: Some statements made by witnesses before the Iran-Contra
ecommittee may have been literally true yet coherently false and shrewdly calcu-
lated to evade the legislative inguiry. What is the standard of truth that is
necessary to make the Constitution work as it should work?

lies in undercover operations with tell-
ing lies about them.

All of these scenarios shed light on
Rear Adm. Poindexter's reported state-
ment, “{Wje are complying with the letter
and spirit of Boland.” Without alerting
Congress, Rear Adm. Poindexter was
silently construing the Boland amend-
ment, talking about it, and not apply-
ing it to himself, and the staff. The
statement, “(Wle have complied with
the letter and spirit of Boland" denotes,
"We are within it, acting consistently
with its purposes, and our acts individ-
ually correspond to its commands.”

The statement, "I have always driv-

DEPARTMENT OF HOUSING PRESERVATION & DEVELOPMENT
PROPOSAL

The Office of Rent and Housing Maintenence, Division of Evaluation and Com-
pliance of HPD has issued a Request for Proposal (RFP) for the Development of
a Trial Advocacy Training Program for its litigation staff.

Copies of the RFP package and additional information may be obtained upon
spplication, in person from HPD's Division of Evaluation and Compliance,
Room 8172, 8th Floor, 100 Gold Street, New York, New York, The pre-
submission conference is scheduled for Wednesday, December 23, 1987, in
Room 9079, 9th Floor, 160 Gold Street, New York, at 11 A M.

All parties interested in submitting proposals are encouraged to attend this

conference.

ALL PROPOSALS MUST BE SUBMITTED NO LATER THAN 11A.M. ON
JANUARY 6, 1988 TO BE CONSIDERED BY HPD.

with other true statements and the re-
cipient was not placed in working
touch with reality by relying on it, so it
was clearly false from a coherence/
pragmatic perspective.

There is a connection between the
sleight of mind involved in Rear Adm.
Poindexter's statement and logician
Alfred Tarski's famous semantic defi-
nition of truth as a metalinguistic ad-
jective: “A sentence,”” Mr. Tarski
pointed out, “is true or false only as
part of some particular language."™

on's counsel, had taken refuge in

literal truth to cover up the Wa-

tergate conspiracy:

When [presidential adviser John
D.] Ehrlichman suggested I ‘deep-
six' sensitive materials from [E.
Howard Hunt Jr.'s] safe by throw-
ing them into the Potomac River
...I delayed for several days
searching for an alternative. I did
not want to disappoint Ehrlichman,
but I did not want to take responsi-
bility for destroying potential evi-
dence. Finally I came up with what
I thought was a clever idea — to
give the documents directly to L.
Patrick Gray III, the acting [FBI]
director after [J. Edgar] Hoover's
death. By this ruse we could say we
had turned all evidence over to ‘the
FBI' and literally it would be
true....On such half-truths I sus-
tained the image of myself as a

JOH.N W. DEAN III, President Nix-

ounsel’' rether than an active par

ant for as long as I could but
the line blurred and eventually
venished.’

Rep Lee H Hamilton. D-Ind., insist-
ed that "we cannot advance UK. inter-
ests if public officials who testify
before the Congress resort to legalisms
and word games.™ Courts however, in
commercial affairs, have sometimes
supported these word games

retta Peckman sued on the life in-
v of her husband. the vic-
of a homicide, within the contest-
period. Mutua! Life Insurance
argued the policy was void because
Alan L. Peckmen had materially mis-
represented his occupation and em-

“self-employed in r
fact he was a nolorious drug dealer
Granting summary judgment for the
insured, Justice Kenneth L. Sho
served, “Webster's Dictionary defir
marketing as ‘the act or business of
buying or selling in the market.' This
definition clearly encompasses appli-
cant's alleged pursuit of drug dealing.™

With an eye toward the law requir-
ing that Congress be notified of weap-
ons purchases exceeding $1 million,
the CIA probably thought it correspon-
dently clever to issue to the Pentagon
five separate checks of $998,999 for
weapons bound for Iran. “Ironically,
the law probably did not apply because
it apparently covers weapons that cost
$1 million or more for each item, rath-
er than a total amount for the weapons
shipment.™

Lt. Col. North took similar refuge in
literal truth, claiming he had not “so-
licited™ funds for the Contras when he
had set forth their dire situation to a
wealthy contributor, whereupon a
friend took her to the airport asking
for money. Characterizing this as “the
old one-two punch,” Sen. Warren B.
Rudman, R-N.H., relentless in his pur-
suit of truth throughout the hearings,
called it “a fiction for anyone to as-
sume somehow that's not a solicita-
tion. The whole event was a solicitation
done by two different people.”™

From a larger pragmatic view, the
question is: Which standard of truth
works constitutionally? The Iran-Con-
tra hearings showed that a literalist
attitude toward truth, which refuses to
punish intentionally misleading and
deceptive statements, if extended be-
yond the formal adversary context
into the daily operations of govern-
ment by coordinate branches attempt-
ing to keep one another in check, will
corrode, perhaps destroy the constitu-
tional plan.

“If we're going to do business in this
democracy, we're going to have to de-
pend on the truth of what we're told,”
declared Sen. Paul Trible, R-Va., dur-
ing the hearings. “We've seen the with-
holding of information, evasion, false
and misleading statements made to
virtually everyone...Now in a free so-
ciety that doesn't work.™

Representative Hamilton was in
accord:

Congress cannot play its Consti-
tutional role if it cannot trust the
testimony of representatives of the
President as truthful and fully
informed...[Bjoth parties have a
deeply-felt desire to show that our
government system of shared pow-
ers works, and I do not see how that
can be done unless those of us who
are charged with that responsibil-
ity speak to one another the truth.*

linked: As Chairman Daniel K. In-

ouye, D-Hawaii, observed in his
opening statement, “trust” is the “lu-
bricant of our system."" Secretary of
State George P. Shultz quoted Bryce N,
Harlow, a former presidential adviser,
and was himself quoted many times in
declaring that “trust is the coin of the
realm.”" Truth and trust also reign in

TRUTH AND TRUST are vitally

Continued on following page
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well-functioning families: When a
daughter assures her father she's read
& book “cover to cover.” he trusts she
has more than read the front cover,
outer binding and back cover

Three hundred vears ago, John
Locke gave Reagan administration of-
ficials their best defense: “Many things
there are which the law can by no
means provide for, and those must nec-
essarily be left to the discretion of him,
that has the Executive power in his
hands, to be ordered by him, as the
public good and advantage shall re-
quire...Prerogative can be nothing.
but the People’s permitting their rulers
to do several things of their own free
choice where the law was silent, and
sometimes 0o against the direct letter
of the law for the public good; and their
acquiescing in it when so done."”

For the constitutional plan to work,
we must trust that when the people's
representatives enact legislation, ev-
eryone, including the executive
branch, routinely complies or openly
tests its constitutionality. And when an
emergency arises where executive
prerogative arguably applies, and the
executive acts outside the rules — even
against the law for the good of the na-
tion — as soon as practically possible,
the executive must submit its violation
of law, its assertion of prerogative to
the scrutiny of the people’s representa-
tives who may judge whether the
emergency was real, the extraordi-
nary action warranted, the prerogative
power used wisely.

The Iran-Contra hearings may be
seen as the occasion for the people to
decide whether they acquiesce. This is
not the place to join the constitutional
controversy surrounding the exercise
of executive prerogative, but destroy-
ing a presidential finding that specifies
the facts and circumstances justifying
covert action most seriously corrodes
well-functioning prerogative.

Must we regard every claim of
executive privilege and every
statement of explanation with
great skepticism? When can we be
assured that we are hearing the
whole truth? How can we get a total
account of what is happening so
that we can be a responsible part-
ner rather than an adversary in the
process? How can our system of
government work if the Adminis-
tration is not candid in its answers
to the Congress?”

“The truth, the whole truth, and
nothing but the truth” — what does
that literally mean? “Nothing but the
truth” means that nothing included is
false. But what about the “whole truth"?
It is literally impossible to give a “total
account of what is happening.” To tell
the whole truth would take forever. On
the other hand, on some occasions in
certain contexts, silence can be lying.

“But certainly when Admiral Poin-
dexter and Mr. McFarlane were silent
and they didn't refute that fact in the
Attorney General's presence on No-
vember 20, and let this testimony ap-
parently be put that way with regard
to the Hawk missiles and the lack of
awareness, they too were lying weren't
they?" demanded Rep. Bill McCollum,
R-Fla., in indignation that Mr. Meese
had been kept in the dark by other
members of the administration.”

The “whole truth” part of the oath
cannot be understood literally; it must
be taken pragmatically/coherently:
The speaker promises not to exclude
anything materially true and clearly
called for in the context of the inquiry.
As a definition of truth that combines
correspondence with ccherence and
pragmatism, the oath should read,
“The truth: the whole truth and noth-
ing but the truth.”

Court in U.S. v. Bronsion, as well as
Asst. Secretary of State Elliott
Abrams and Rear Adm. Poindexter be-
fore the Iran-Contra committee, were

IN THE END, the U.S. Supreme

iruth @s unworkable in the extreme. In
Bronftan, the District Court had of-
fered|a hvpothetical: “If it is material
tc asderiain how many times a person
nas emered a store on a given day and
that| person responds to such a ques-
tion b¥ Baying ‘five times’ when in fact
he kntiws that he entered the store 50
timaslithat day. that person may be
guilty of perjury even though it is tech-
nically truc that he entered the store
five thmes.”

But | Mr. Bronston's situation was
“handly comparable,” asserted the Su-
premg Court in a footnote. * ‘Five
times |is responsive to the...question
and contains nothing to alert the ques-
tioner that he may be sidetracked.” Sg,
correspendently true, coherently false
statémients such as Mr. Abrams’ and
Rear lAdm. Poindexter's that do not
alert the questioner to the fact that
they are unresponsive, although liter-
ally true, may be perjury.

Was the Supreme Court correct that
Mr. Bronston's statement, “The com-
pany had"” was unresponsive and
therefare should have alerted an atten-
tive questioner? By definition, any
really evasive statement must appear

responsive or it w ert the question-
er. By initially characterizing Mr
Bronston's reply — “the company had"”

48 unresponsive rather than respon-
sive and false, the prosecution may
have fatally blurred the search for a
stendard of truth

Further on in that footnote the Bron
ston court edged closer to coherence
truth, observing that “whether an an-
Swer 1s true must be determined with
reference lo the question it purports to
answer, not n l.\(n':l,’!:l?: e

There was Bronstonlike questioning
during the lran-Contra hearings

Senator Rudman: General, do

You have a Swiss bank account?
Army Maj. Gen. (Ret.} John K

Singlaub: No

Senator Rudman: You have nev-
er had a Swiss bank account?
Maj. Gen. Singlaub: Never.

Maj. Gen. Singlaub's “Never" was
unequivocal. He flatly denied having a
Swiss bank account. But suppose in-
stead Maj. Gen. Singlaub did have a
Swiss bank account and answered,
“You have never had a Swiss bank ac-
count?” with: “No!” Surely a lie. But
"Yes" to the question, “You have never

had & Swiss bank account?” could liter-
ally mean: ‘Yes, 1 have never had a

s bank account.” Then “N¢!™ can
No, it is is not true I never had
a Swiss bank account” ie., "I some
times had one.”

Preposterous? Nearly 40 percent of a
legal ethics class at New York Law
School thought that, under oath, an an
swer of “No™ to “You never had & Swiss
bank account?’ made by a speaker
who had one was not {alse, and there
fore could not be perjury. (Presum-
ably, many of these same students
would find nothing “untruthful™ about
a Pravda correspondent whose head-
line proclaimed the result of & two-per-
son race between the champions of the
Soviet Union and the United States,
won by the latter: “Soviet Places Sec-
ond in International Competition;
American a Disappointing Next-to-
Last” — which of course is correspon-
dently true and coherently false.)

Sen. David L. Boren, D-Okla., had in-
structed Mr. Abrams that he'd better
have learned his lesson — “that it is
always right and wise to tell the
truth.. .[i.e.| to not only tell the truth

Continued on page 22
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literally. but to also make sure L't
youre conveying the right ;mpres;tzﬂ
of what is going on."

“Conveying the right impression &
conveying & full picture,” Mr. Abrams;
added. moving toward coherence truth.

The senator was nol satisfied, ang
forced the assistant secretary of na.#r
to enunciate his standard: |

"Mr. Abrams I come from & part of
the country where people still hucrtc
leave their doors unlocked. Could ¥
explain to me the difference that you
think there is between knowing that
you've left a false impression or| El
wrong impression and lying. to use qn
old-fashioned term?”

Mr. Abrams, on the spot, rcp‘:edt
“Yeah, I think lying. we really mean,1
mean, & deliberate effort to mislead
ple, through a deliberate effort to lea
them with a misleading impression.'!

So for Mr. Abrams, deliberately crﬁ
ating a misleading impression was lym‘n

HEN IT CAME to truth, per-
haps the most unrepentant
witness was former National

Security Adviser John Poindexter. Lt.
Col. North had admitted that he'd lied
to Congress face to face, but his former
boss, clinging to correspondence truth,
refused to concede it:

I would really like to know exact-
ly what was asked and what his
answers were. I'm sure they were
very carefully crafted, nuanced.
The total impact, I'm sure, was one
of withholding information from
the Congress, but I'm still not con-
vinced — I know he testified that
he lied and made false statements
— but I'm not totally convinced of
that myself.”

But in the end, Rear Adm. Poin:
dexter himself was forced not only ta
relinquish literal truth but also to ad-
vocate coherence truth in order to jus-
tify violating the law by destroying a
presidential finding that authorized an
arms transfer to Iran:

That particular version of the
finding taken by itself...taken out
of context presents a misleading
picture to the American public and
that's what I was trying to avoid.”

Rear Adm. Poindexter was responding
to Rep. Jack Brooks, D-Texas, who had
accused him of “stealling] from the
American people their chance to learn
what actually happened.” Earlier, too,|
Rear Adm. Poindexter had insisted
that “The finding did not in any way|
present a total and accurate descrip-|
tion of what Mr. McFarlane had in
mind, what I had in mind, or what the
President had in mind. It addressed |
part of the issue.”

Senate committee Chief Counsel Ar-
thur L. Liman followed up: “What
about preservation of Presidential
documents?"

“As I said earlier, after this Decem-|
ber finding was signed, I talked and we
did produce a much more detailed
finding that addressed the total pic-
ture,” Rear Adm. Poindexter responded."”

al, coinciding with the Iran-Con-
tra hearings, proves our system
of government is soundly constructed.
The solution, as Representative Hamil-|
ton recognized in his closing state-
ment, “lies less in new structures or
new laws than in proper attitudes."
Twenty-five centuries ago, the soph-
ists proclaimed that truth did not ex-
ist; that if it did, we could not know it,
and if we could know it we could not
communicate it. Truth was what any
person could be made to believe.

Thraneh rhetarie the oraat art af ner.

THE U.S. Constitution’s bicentenni-|

suasion, “& jury in court, senators in
ithe council, the people in the assem-
bly”™ could be convinced of anyihing.
Every discussion was & verbal battle,
Socrates rejected rhetoric and em-
braced dialectic — two minds not en-
gaged in a contest but in & “common
search,” one helping the other, that
both could come nearer the truth?®

Then, as now, it was a matter of atti-
tude. Senator Rudman thundered:
“This Congress assumes...that when
it passes a law, that an outrageous, bla-
tant attempt to subvert the law will be
recognized by the courts for what it
is...This is not a contract between ad-
versaries, it is the intent of the United
Stales Congress,"®

Members of the executive branch
must see themselves as partners and
not adversaries of Congress. They
must understand, as Sen. George J.
Mitchell, D-Maine, pointed out to Mr.
Abrams, that “in the last analysis, you

don't have much beyvond your own rep-
utation for integrity. and your own
word."

An indictment is necessary: Not nec
essarily an indictment for perjury, ab-
struction of justice, conspiracy, or
destroying official records, but an in-
dictment of an attitude toward truth. It
1s not enough te proclaim that except
in dire emergencies public officials
should not lie. We need a commitment
not only te tell “the truth” but to a
standard of trust; honest accurate por-
trayal; coherence truth; the whole
truth; truth among partners — truth
that works.
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