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he Death Penalty
28 Delincated by the
‘Old Testament

BY ROBERT BLECKER

From Adam and Eve to Cain and Abel to Noah and the Flood to Abraham and
Sodom to Moses and the Ten Commandments, Biblical passages trace the roots
, for how modern society deals with the execution of killers,

. N OVERWHEILMING MATORITY of Amer-
icans support a death penalty for those—and
only those—who deserve to die. These same
citizens also embrace the Constitution, which
ensures equal protection under the law, com-
mands due process, and forbids “cruel and wn-
s usual” pupishment. For the past half-century,
the Supreme Court has agreed that these fundamental concepts,
these Constitutional limits on death as punishment, are not fixed.
Rather, their meaning is informed “by the evolving standards of
decency of a mamring society.”

Certamly, our standards have evolved and our practices have
been refined since 1972 when the
Cowt began the modem era by toss-
Jimg out all death pépalty statutes as

administered, and effectively de-

" manding carefully structured laws
guiding the jury’s discretion in a bi-

furcated trial, where they first find a

defendant’s guilt, and then, in a

sepatate sentencing proceeding, de-

termine whether this aggravated

murderer deserves to die.

While standards do evalve, we
continue mere fundamentafly than
we change It is a strange tree, this
death penalty. The long view shows
it growing smaller, Hmited to fewer
crimes, and imposed more and
more rarely. Stafes are pressed from

-all sides either to reform or reject
it—and sgon, Can the differences
between thase who do and do not
die be explained and predicted, ap-
plied rationally and withoot emo-
tion? Can a matugping society dis-
¢ern its own evolving standards of
decency? Perhaps, perhaps not.
One thing is clear, though. We nev-
er ¢ap hope to identify new growth
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without apptematmg the living roots which sustain it.
Whether we end up Dniting the ‘punishment of death appro-
priately, or eliminating it entirely, seems far from settled. Viean-
while, sampling the soil, stepping back 2,500 hundred yeats ot
50, when the Old Testament was bemg assembled and geniug
flowered in ancient Greece, examining and interpreting the core

of Western cultime--even curserily and eccentricatly--in the -

light of today’s debate, would sesm to nourish past and present.

If it cannot enable us to predict precisely our future shpe, it may
at least help guide us in pruning well to grow better.

The first sin—or crime (in the Begioning there was no distinc-
tion)—was capital. The Sovereign had wamed Adam not to eat
the apple lest he “surely die on that
day.” Found guilty, Adam and Bve
were condemned. By the time they
did die, bundreds of years later, it
seemed as if the original sin had
been forgotten, if not forgiven. With
long procedural delays, while the
condemned live out their lives in

prison, it still seems that way today,
‘What took the Sovereign so long

to execute this first death sentence?
Perhaps, on refiection, God accept-
ed some respansibility for the envi-
ronment that produced the crime,
having placed the tempting tree
smack in the middle of the Garden
of Eden. In any case, so long de-
~ layed, disproportionate, and with
no deterrent effect, from the Begin-
ning, the death penalty scems to

have failed miserably.

‘When Cain killed his brother

" Abel, God not only spared, but pro-
tected, him. Abolitionists embrace
this story—a leading group of death-
penalty opponents has named itsglf
Hands Off Cain. Just as God de-
clined the death penalty, even for

[ 4
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this mtentional premeditated killing, they ar-
gue, so too humankind, made in the image of
God, shouid show mercy and spare intention-
al murderers.

‘Why did Cain kill Abel? When God refect-
ed Cain’s offering but praised Abel’s, Cain
must have felt humiliated and resentful. Cain
was “very angry,” the Scripture tells us, and
depressed—"his countenance fell”—but he
did not snap. Feeling disrespected by God,
Cain must have stewed on it. Sometime later,
in the field, Cain “arose” and intentionally
slew his brother.

It may have been premeditated, but perhaps
also provoked and passionate. We can imagine
an anguished Camn crying as he killed Abel. In
traditional common law, such brooding would
not mitigate murder, unless the deadly act was
a sudden reaction in the heat of passion. Like
the Greek philosopher Plato 2,400 years ago,
however, many states today permit the defen-

dant’s slow burn to mitigate the murder to
manslaughter. Such a killing probably would
not be capital-—stattes often specificaily ex-
empt from the death penalty even an inade-
quately provoked passion killing, although an
aggressive prosecutor might characterize the
homicide as premeditated and try to convince
a jury that Cain had fured Abel to the field in
order to kill him.

Locked at in this light, the story of Cain
hardly stands for categorically rejecting capi-
tal punishment, even for premeditated mur-
der. Perhaps, as the Hebrew text suggests,
Cain did ot “murder” Abel; he “killed” him.
God spared Cain becanse Cain was not the
worst of the worst. The great lesson we defive
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from the story of Cain and Abel is that not ali
killers deserve to die, :

The incident can teach us more. Cain ini-
tially refuses to cooperate or confess, even at-
tempting o obstruct justice by answering eva-
sively, if not outright lying to Authority: “Am
1 my brother’s keeper?” God sweeps aside
that self-protective impulse. “What hath thon
done? The voice of your brother’s blood is
crying to me from the ground. And now you
are cursed from the ground.”

Avenging bloodshed

The past counts. The Earth does not belong

only to the living. Bloodshed cries out to be

- avenged. Emotively, and not merely rationally,

the blood of the dead victita compels us to act,

Today, too, the victim's lingering cry moves us
retributivist advocates of the death penalty.

God spared Cain’s life, but sentenced him

to “wander forever.” It is “more than I.can

bear,” Cain cried out in agony. So God com-

forted and protected him. “If any one slays

Cain, vengeance shall be taken on him seven-
fold. And the Lord put a mark on Cain, Jest
any who came upon him should kill him.”

Cain’s relief at being marked shows that he
and Ged believed that the threat of death—
and sometimes only the threat of a ferocious
kind of death—could deter marrdez. Ironically,
then, the first murderer heard the first death
penalty pronounced not as punishment for,
but as protection from, the consequences of
his own conduct.

The story of Cain is less about a death
penalty threatened for others, than it is about

that punishment not visited upon him. The
past does count; deterrence is secondary.
There must be a reckoning. Unless we heed
the angnish of the victim and inflict deserved
punishment, we too shall suffer and “be cursed
from the ground.” However, from the Begin-
ning, at least with homicide, God seems dis-
criminating.

Things got worse. Disgusted, and regret-
ting the entire Creation, the Lord decided to
“blot out” all life indiscriminately, except for
Noah and his family and one pair of each liv-
ing creatwre. After the Flood, the Sovereign
seemns to have regretted this mass execution,
and promises “never again” to repeat it. “I
give you everything,” God declares in a pure-
ly life-affirming moment. Yet, the blessing
comes with restrictions. “For your lifeblood I
will surely require a reckoning.” This reckon-
ing with the past will not be God’s domain
alone. The Scripture continues: “He who
sheds the bleod of man, by man shall
his blood be shed.” -

Unqualified, God’s command to
hurmans in Genesis to kill “whoever
sheds the blood of man” would be
grotesquely overbroad. Both Leviti-
cus and Numbers later refine that
command and distinguish types of
hornicides, well beyond the example
of Cain. Near the Begimning, though,
destroying almost all life in the Flood,
Geod appears to administer and ordain
the death penalty without much con-
cemn for individual desert.

At the other extreme, abolitionists
today cling to “thou shalt not kill” as
if God’s great commandment deliv-
ered to Moses from Sinai was a blan-
ket prohibition covering the death
penalty. Yet, the Hebrew text refutes
this, virtually all scholars agree. “Thou
shalt not murder,” it more literally en-
joins. To insist that the death penalty
itsel is murder begs the question and
butchers the text. Semantically, Scrip-
ture does not, and logically could not,
prohibit the death penalty, which it
calls for throughout the law. Aboli-
tionists would do better to stop per-
verting this famous Commmandment
for thetorical effect.

“Wilt thou destroy the righteous with the
wicked?” Abraham later challenged God,
who was about 'to obliterate Sodom with all
its inhabitants. “Far be it from thee to do such
a thing,” Abraham’s challenge continues. Far
wrong, indeed, to execute the innocent in or-
der to slay the deserving. God is preswmed to
stay clear from working such injustice.

Abraham 'gets God to promise to spare
Sodom if 50 innocent persons dwell within.
Then Abrzham has the courage to lead God
down the slippery slope. Suppose there are 45,
40, 30,20 . . . ? Abraham bargains God down
one last time and then quits. God concedes:
“For the sake of ten I shall not destroy it.”

Abraham’s challenge justly is celebrated as
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brave—defense counsel acting on behalf of
others (Adam, Eve, and Cain all had defended
themselves)—while denying the Supreme
Authority’s moral right io risk executing the
inmocent. Abraharn, though, stopped at 10, He
did not suggest that God spare all the wicked
of Sodom for the sake of a single righteous
soul, at Jeast one of whom—Lot—he knew
resided there. The lesson here is that criminal
Jjustice systems have limits. We must favor
sparing the guilty lest we execute the inno-
cent. Yet, there are boundaries. Some emor is
ingvitable and has to be tolerated.

On several occasions in the Old Testament,
God will punish entire populations, mnocents
and goilty alike. Hummans, however, aithough
made in the fmage of God, must not slay the
innocent indiscriminately with the guilty. Un-
like all other conteraporary Near Eastern cul-
tares, the Bible embraces individual culpabili-
ty, rejecting collective or vicarious punishment.
“Parents shall not be put to death for
children, nor children for parents; each
shall be put to death for his own
crime,” Deuteronomy famously de-
clares. Lest they slay the innocent
with the guilty, humans are to uphold
a presumption of innocence. “Keep
far from a false charge,” God com-
mands in Exodus, “and do not slay the
innocent, for I will not acquit the
wicked.” God guarantess it Although -
acquitted by human judgment, the
wicked shall be divinely punished.

In today’s secular society, many
citizens are skeptical that purishoaent
somewhere else inevitably follows
otherwise unpunished crime in this
world. Although the people demand
from their govemment justice in this
world, still they must “keep far” from
a false charge, and avoid slaying the
innocent by indulging all real doubts
for a defendant’s benefit. This, too,
the Bible commands.

I “it is told toyou and you hear of
it then you shall inquire dikigently, and
if it is true and certain that such an
abominable thing has been done . . .
you shall stone that man or woman 1o
death,” Deuteronomy demands.

No subtle message here. We are
obliged to investigate, prosecute,.and punish
with death, the worst of all crimes. Prosecu-
tion and punishment demand diligent inquiry.
Reports and rumeors may not be true. There is
a dual fervor at work. The Bible commands us
to punish the wicked, but only if it is true and
. certain that an abominable thing has occurmed.

In Biblical days, eyewitness testimony
probably was the most reliable of all evi-
dence. Yet, even the testimony of a witness of
sound mind with no motive to lie, who swore
to being absolutely certain that the defendant
comunitted the capital ¢rime, was not enough
to sentence a person to die, even if corroborat-
ed by circumstantial evidence. “On the evi-
dence of two witmesses or of three witnesses
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he that is to die shall be put to death; a person
shall not be put to death on the evidence of
one witness,” Deuteronomy derands.

The presumption of innocence

Thus, the “presumption of inmocence,” and -

*proof beyond a reasonable doubt” are mod-
etn terms with ancient roots. “Keep far” from
a false charge, and only after “diligent in-
quiry” demonstrates the crime as “true and
certain” shall the defendant be put to death;
even then, only if two witnesses swear to the
same events. Today, we call it “super due
process.” But this imperative is ancient, and as
pulsing as the demeand for punishrnent itself.
What if witnesses were lying? Suppose
two people conspired to have the defendant
wrongly executed? The “judges shall inquire
diligently, and if the witness is a false witness
and has accused his brother falsely, then you

shall do to him as he had meant to do to his
brother so you shall purge the evil from the
rmidst of you. And the rest shall hear, and fear,
and shall never again commit any such evil
among you,” warns Deuteronomy.

We do to the false witness what he would
have had done to the innocent defendant. This
ancient measure feels right; it is poetically,
retributively, and emotionally just. By it we
restore a balance and satisfy the retrdbutive
impulse.- We gratify a deeply felt need rooted
in the past. Punishment then becomes for-
ward-looking, its purpose to prevent other
people from committing stmilar crimes. Re-
member, though, deterrence here ultimately is
peripheral. A witness who would send a man

to his death falsely simply deserves to die.
“_Your eye shall not pity; it shall be life for
life, eye for eye, tooth for tooth . . .7 accord-
ing to Deuteronomy. Scripture demands atfi-
tude. It exudes righteous indignation that one
person would lie and scherne to use the com-
mUnity’s justice process as a murder Wweapon.
Inflict like-kind punishment—let him experi-
ence what he would have his victim experi-
ence. Show no pity. :

What if the perjurer’s scheme is detected?
The putative victim, relieved to be alive, and
recognized as an innocent person nearly exe-
cuted urjustly, might want to put the incident
to rest. The crime may seem less heinous be-
cause no one perished. As measured by his
intent, however, the perjurer is no less evil.
“Moral luck”—the good fortune that his vic-
tim escaped harm—counts for nothing. The
Judges mwst imagine what would have hap-
pened and punish the intent fully.

The passage instructs that an atternpt that
fails or is nipped in the bud should sometimes
bring: the death penalty. Whether or not the
scheme succeeds, Scripture demands that
judges keep outrage fresh and cut off all sym-
pathy. Many urged death for Richard Reid, the
Al Qaeda-trained “shoe bomber” who would
have blown up a plane full of people but for the
timely restraint of alert passengers and crew,
moments before the bomb was to have gone
off. “You shall do to hire as he had meant to
do.” States” death penalty stattes reject ths,
and the Supreme Court probably would hold
death disproportionately “cruel and uvnusual”
punishment for attempted murder where no-
body died. :
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States long ago discarded
capital perjury as well as the
two-witness rule, relying on
improved forensics to pro-
vide the check. Stll, we rec-
ognize that defendants need
protection against lying
snitches, or “jail house infor-
mants,” as they are more po-
litely called. We nearly have
come full circle. Commis-
sions charged with reform-
ing the death penalty recom- -
mend that the “two witness”
requirement be restored, and
executions based solely on
an informant’s uncorroborat-
ed testimony be prohibited.

From earliest times, the
victim’s family responded to
homicide. They would retal-
iate if they could, or they
might accept a “blood price”
as settlement. All other pre-
Biblical Near Eastern cul-
tures allowed the victim’s
family or the community to
setile up and be compensat-
ed for its Joss. Seemirngly,
moral guilt was irrelevant.
The slayer simply was worth
more alive, perhaps as a
slave. For utilitarians, it al-
ways has been about costs
and benefits. The blood
price worked. No one com-
plained. Besides, “Why cry
over spilled blood?” Just put
it behind you and move on.

Although pro-defendant
when it comes to proving
capital murder, the Bible for-
bids allowing murderers to
live who deserve to die:
“I'You] shall accept no ran-
som for the life of a tmurder-
er, who is guilty, but he shall be put to death.”
says Numbers. “For blood polintes the land,
and no expiation can be made . . . for the
blood that is shed in it, except by the blood of
him who shed it.”” No longer were close rela
tives competent to agree on compensation.

Only the murderer’s death could demonstrate’

the infinite value of the victim’s Jife. The an.
cient Hebrews also embraced the moral corol-
lary—no property crime should be capital.
Successful prosecution for theft brought dou-
ble your money back, Murder brings only
-death. By refusing to allow the Killer to buy
his way out, the Old Testament tanghi thaf in-
dividual bumap life i incommensurably valu-
able, No amount of meney given ever could

equa] the value of an nmocent life taken, Life

Wwas neither expressible nor dischargeable in
monetary terms, as humans are made in
G'oc_I’S'nnage. Tustice shall not be bought; the
victim's faraily shall not he bought off.
Repulsed by blood pollution, and com-
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pelled to reject the blood price, while the Old
Testament was being assembled, the ancient
Greeks, too, expressed the ultimate value of
human life concretely. The convicted murder-
er must die. As with the ancient Tsraelites, the
ancient Athenians decreed that whep it carge
to murder—powerful and weak, rich and
poor—all were equal before the law. In the
spirit of equal protection, nobody bought his
way out of horpicide, -

Condemned to die |

The core moral correlate equally demanded
that no one could be condemned to die be-
cause he was too poor to show why he should
live. No ransom was allowed, but executions
were probibited unifl diligent inguiry showed
the murder was true and certain. When it came

to death as crime and death as punishment,

there was a single standard of fustice, based
upon anger and ‘mercy, but never money.

Abolishing the blood price,
and thus extending the death
penalty to the wealthy who
deserve it, advanced Westem
civilizafion. Many deep-seat-
ed values combined fo pro-
duce this great advance. The
Hebrews recognized that the
dignity of the indivichal vic-
tim demands the death of the
killer. What can be said for
those abolitionists today who
claim human diguity as ex-
clusively their own concern,
while they also claim public
support for what they call the
better option of life without
parole plus some monetary
restitution to the victim’s
family? To retributivists, this
seeming embrage feels retro-
grade and wrong.

While retributive death
penalty supporters today are
coming to grips with their re-
sponsibility to ensure due
process and equal protection,

- they seem less aware of sub-
stantive clhanges they also

" must make in the law. For
neither by application nor by
definition are the rich to be
favored-over the poor. Most -

state gtatutes declare that a

pecuniary mmotive aggravates

an intentional killing. Society
applies that aggravator to
professional assassins, as jt
should. Yet, the pecuniary
motive also is applied rou-
tinely to robbery felony-mur-
derers, who almost always
are poor. While they do rob
from a pecuniary motive, of-
ten they do not kill from one.

At the same time that states
extend the death penalty indiscriminately to
poor people who killed in the comrse of rob-
bing, callous corporate executives who know-
ingly kill and maim scores of unsuspecting
employees or hundreds of consurners, strictly
from a monetary motive, not only are eXempt-
ed from the death penalty, they very rarely are
prosecuted at all. ’

A retributivist who maps the Old Testament
onto the death pepalty debate today is likely to
emphasize an independent obligation to the
past, when, by and large, the law looks for-
ward, emphasizing deterrence far more than
just deserts as the primary purpose of punish-
ment. “Remember what Amalek did unto
thee,” God specifieally commands the Is-
raclites. “Ag4 ve cams forth out of Egypt, how
they met thee by the way, and smote the hind-
most of thee, all that were enfeebled in the
rear, -when thou was faint and weary”” Those
who attack and kill saciety’s most vulnerable
members never are to be forgotten or forgiven.
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Even if God were to give the
Jews “rest from all thine ene-
mies,” they must forever kill
Amalek on sight because
“thou shalt not forget.”

Those who prey on chil-
dren and the elderly, weak,
and infivmy—today’s “vuiner-
able victim” killers—never
should be forgotten nor for-
given. Rich or poor, the vie-
tims” “blood pollutes the
land . . . The voice of your
brother’s blood cries out.”
The past counts.

Of course, accidents do
happen. For thousands of
years, cultures bave marked
this basic moral fact, deeply
embedded in human nature.
Different homicides call for
different punishments. Inten-
tion counts.

“Whoever strikes a man
so that he dies, shall be put to
death,” Exodus categorically
declares. “But if he did not
lie in wait for him,” the pas-
sage continues, “then I will
appoint for you a place to
which ke may flee.” Deuter-
onomy adds, “But if a man
willfully attacks another to
kill him treacherously, you
shall take him from my altar,
that he may die.”

By statute 3,000 years
ago, premeditation made a
killing capital, as it stil does
by statute today, in most
death penalty states. Then,
as now, “Whoever kills his
neighbor unintentionally, not
having hated birn in time past
—as when a man goes mto
the forest with his neighbor
0 cut wood, and his hand swings the aze
cut down 2 tree, and the head slips from the
handle and strikes his neighbor so that he
dies, he may flee to one of these cities [of
- refuge] and save his life,” assures Deuteronp-
my.

Just deserts

This retributive command explicitly rests
Just deserts on the killer’s intent and attitude.
The Supreme Court now recognizes in its
death penalty furispruzdence that retribution,
perhaps the principal justification for punish-
ment, imits even as it supports punitive mea-
sures. A true refributivist, drawing an essen-
tial lesson from Scripture, must feel at least as
constrained to ensure that those who do not
deserve to die are not killed, as to ensure that
those who do are put to death.

Many killings neither are clearly premedi-
tated nor as freakishly accidental as an axe
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head flying off its handle at an odd angle. Per-
haps the woodsman was negligent, or reck-
Tess.

“When an ox gores a man or a worean (o
death, the ox shall be stoned . , . but the owner
of the ox shall be clear. But if the ox has been
accustomed to gore in the past, and its owner
has been warned but has not kept it in, and it
kills a man or a woman, the ox shall be
stoned, and its owner also shall be put to
death.” states Exodus.

‘We can presume this was no trained killer
ox. Although human omission {failing to keep
the animal confined) was a proximate cause
of death, the defendant-owner of the ox had
not killed intentionally. The owner simply did
not care encugh about other people’s lives.
He put innocent people’s lives at risk from
laziness, or for convenience or profit. Once
warneq that he did have a goring ox—a beast
out of control—the owner conscionsly disre-
garded a deadly 1isk of danger, much Iike

drunk drivers, thieves high
on crack, and callous corpo-
rate executives.

Most states currently rec-
ognize an extreniely culpable
recklessness that comes from
subjecting others to a
“grave” risk of death rather
than the lesser “substantial”
risk of ordinary recklessness.
Looking back upon it after
the victim has been gored to
death, the risk seems grave,

" Back then and today, howev-
er, what morally makes the
killing murder was not the
risk as much as the attitude
of the risk-taker. Taking
grave risks and ignoring a
prior warting support the in-
ference that the actor was in-
different to the lives of oth-
ers. A “depraved indifference
to human life,” involving
neither anger nor hate, nei-
ther scheming nor plotting,
can be every bit as heinous
as a premeditated intent to

Although a depraved killer

was death-eligible, unlike the

premeditated murderer or
capital perjurer, the Old Tes-
tament allowed that reckless
individual to settie up. The ox
owner might escape with his
life, if the court or victim’s
family were willing to accept

a blood price, The sky was

the limit. “He shall give for

the redemption of his life
whatever is 1aid on him,” ex-
plains Exodys.

The Supreme Court ruled
in Tisorn v. Arizona (1987)
that a state may execute a
person who does not intend to l31 as Tong as
the actor’s reckless indifference was a prima-
1y cause of the victim’s death. Many states re-
ject that option, however, reserving the death
penalty and its substitute, life without parole,
exclosively for intentional killers.

We derive from the Bible many [sssong
and deep commitments. Not all killings ars
alike; the victim’s voice cries out to us; killing
is, at times, deterrable; and some killers
should be put to death, Because human life is

. uniquely valuable, it cannot be compensated

by money. We mnust presume a defendant’s in-
mocence, tolerate very little error, engage in
diligent inquiry, and adopt a very high stan-
dard of proof. The killer's agtitude counts—
premeditated and wantonly reckless killing is
especially evil—but while the past cries out,
only the worst of the worst deserve to die. %

Robert Blecker is professor of law, New
York Law School.
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BOLITIONISTS attack capital
punishment as cruel. Its administra-
tion, they insist, is inconsistent, and
the jurisprudence which supports it
is incoherent. Purthermore, they claim, death
as punishment is disproportionate to any crime
and out of step with essential values which are
at the core of a mature Western democracy.
Their attack is substantive (the law cannot ade-
quately define who deserves to die) and proce-
durai (the process of deciding who lives or dies
must, but cannot, simultancously embrace the
two core constitutional values of fairness and
consistency). Every individual defendant must
be treated as a unigque human being and, at the
same time, like cases must be treated alike.
Death penalty advocates also look to hu-
man dignity as their touchstone. They agree
that, unless the practice is worthy -of a humane
culture and the procedures consistent with ba-
sic long-standing core commitments, it must
be abolished. These last 30 years during the
death penalty’s “modern era,” in a society
deeply split over how to punish murder, and
with a Supreme Court regulating every aspect,
the changes to death penalty jurisprudence ap-
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pear to be fast and furious. Taking the long
view, however, homicide and how to react to it
remnain the most conservative aspects of law in
Western culture. Thus, we can better hope to
resolve this contemporary and complex prob-
lem by stepping back 2,500 years, drawing
from our cultural wellspring in ancient Greece
where Western genius first flowered.

Human beings feel a prmal urge to retali-
ate. From 1200-800 B.C., homicide strictly
was personal. If the killer did not escape, the
victim’s family caught and killed him, or they
accepted a “blood price,” settling it monetari-
ly—buying the killer peace and the victim’s
survivors some measure of satisfaction. Yet,
within a few centuries after the musings of the
poeet Homer, a great change took place: The
comrpunity became consciousty and emotion-
ally involved.

The decisive change was the idea (a feel-
ing, actually) that “blood pollutes the land.”
Thus, independently and at about the same
time that the ancient Hebrews in their Bible re-
jected the “blood price,” refusing to allow the
killer to buy his way out, so, too, did the an-
cient Greeks. Repulsed by blood pollution and

rejecting the blood price, they expressed the
ultimate value of human life concretely—the
convicted murderer must die.

In Athens, once the victim’s family publicly
accused him, the defendant was considered
polluting. Anybody who saw him in a public
place was allowed to kill him on the spot. The
victim’s family still might prefer a monetary
settlement, but the response to homicide be-
came more than personal payback. Only pun-
ishment that canceled the pollution would end
the public threat, and only the community
could determine how much punishment was
epough, This feeling that the victim’s blood
morally pollutes us until the killer is dealt with
adequately—a deep-seated retributive urge—is
what moves death penalty advocates today.

While Homer’s epics reveal no distinctions
among homicides, except a special horror at
killing one’s own kin, within a few centuries
the Athenians established disparate courts to
try separate types of killings. The Aeropagus,
the highest court of legal gnardians, sat en
masse to try premeditated murderers and
would-be tyrants. A lesser court of 51 mem-
bers tried unpremeditated killings; another
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dealt with justifiable killings. A separate court
tried a person who killed again while in exile
for a prior killing. (Many states today also sm-
gle out prisoners serving life sentences and re-
peat killers.) The philosopher Aristotle tells us
that these recidivist killers conducted their de-
fense from a boat lest they contaminate the
court assembled on the shore.

Finally, there was a special denumciatory
court for unidentified killers, antmals, or nani-
mate objects that had caused the death of hu-
man beings. If this seems primitive, consider
the intense public concern when a Califormia
jury condemned Scott Peterson to die, although
it is unlikely the state ever will execute him for
the murder of his wife Laci and their unbom
child. In this case, supporters of the death
penalty focused on the jury’s declaration of
death, its official denunciation, as significant in
and of itself. This basic impulse to mark off of-
ficially and denounce the worst killings long
runs through Western culture.

In ancient Athens, at any time before trial,
the accused voluntarily could go into exile,
thereby confessing his guilt. Banished forever,
still contaminated and contaminating, he never
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could return. The ancients put it out of their
own power to reconsider. No matter how old
and infirm the killer, how distant the memory
of the victim, how diminished the cost to the
family, the pollution never ended—"the voice
of your brother’s blood” cried out forever. Even
after general amnesties and wholesale pardons
setfled factional wars, in ancient Greece, pre-
meditated homicide always was exempt from
pardon.

Today, although abolished in Europe, many
states in the U.S. embrace “life without pa-
role” as an altermative for the defendant who
pleads guilty. Gallup polls tell us that much of
the public prefers life “with absolutely no pos-
sibility of parole,” although it is highly doubt-
ful that, should we ever abolish the death
penalty, those who cry loudest for LWOP will
remain as committed as the ancient Athenians
never to reconsider that punishment.

If a killer who had fled before trial found
penmanent exile unbearable, and made his way
back home, anybody legally could kill him or
alert the authorities. “Tt shall be permitted to
slay [ther] but not to abuse them of to extort
blackmail,” the Athenian Code declared. No

torture, even of the condemned who had re-
turned to pollute the community. No black-
mail—life could not be bought. No blood
price—for blood pollutes the land. There was
one exception, however. Regardless of the
community’s or family’s wishes, if a dying vic-
tim forgave his attacker, no pollution attached,
even for premeditated murder, then there
would be no trial; the family could extract no
penalty. Nothing was owed.

Emphasizing forgiveness by the skain, some
abolitionists today press for a legally binding
“living will-~formally declaring in advancs
that, “Should I be murdered, no matter how
heinously, I wish my killer’s life to be spared.”
Retributivist advocates, too, should give such
declarations great weight, short of making
them absolutely binding on prosecutors. The
past counts and, in life as in death, we should,
if we can, give victims 2 voice, if not a veto.

In ancient Athens, a killer convicted of m-
premeditated homicide was banished unless
the victim’s family pardoned him, which can-
celed the debt and thereby ended the pollution.
The family, though, had to be unanimous.
“Otherwise the one who opposes it shall pre-
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vent pardon.” Although they could not com-
mute the senterice of a premeditated murderer,
the victim’s family was guaranteed the right to
“behold the condernned suffering the penalty
which the law imposes.” When Timothy Mc-
Veigh, the Oklahoma City bomber, was put to
death, opinjon was split over whether the pub-
lic generally, or only the families of the 168
victirs, should be allowed to witness the exe-
cution. The U.S. Attorney General ultimately
ordered the execution broadeast on. closed-cir-
cuit TV, but only to the victims’ families.

The mler Draco gave Athens its first writ-
ten Constitution. It was so indiscriminately
bloody, with death as the punishment for a
host of crimes, that even now “draconian”
means “harsh, severe, barbarously cruel.” The
Old Testament, too, called for death for behav-
ior that today is not even criminal. We know
better now—-except for homicide. Draco re-
putedly was the first in Athens to distinguish
premeditated, unpremeditated, and justified or
accidental killing; 2,500 years later, these dis-

tinctions seem penmanently part of human na- ©

ture—deeply embedded and real.

When Solon, the great law-giver, dd Athens
of Draco’s bloody code and substituted an en-
tirely new constitution, he virtually kept intact
Draco’s law of homicide. In ancient Athens,
only premeditated rurder aod felony murder
got the death penalty. Today, in many states,
these two aggravating circumstances continue
1o account for the bulk of the condemned.

With the idea of “blood pollution™ in the
Old Testament and ancient Greece, humanity
had taken a giant step. Blood pollution binds
the community to the slain. In “the best gov-
emed State,” declared Solon, “those who were
not wronged wexe no less diligent in prosecut-
ing wrongdoers than those who had personally
suffered,” and not merely from abstract duty.
“Citizens, like members of the same body,
should feel and resent one another’s injures.”
Ancient utilitatians must have urged execution
to prevent a bad harvest, the surest proof of
contamination. However, blood pollution—the
voice of the dead crying out in anger and an-
guish as his killer, living free, pollutes the land
-—calls to us in a manner not strictly empirical,
moves us to act from motives not strictly ratio-
nal. Nevertheless, to those who feel morally
obliged, this urge to punish is real.

The constitutionality of death

Constitutional contests over the death penal-
ty during the modem era sometimes have fo-
cused on substance—finding or fashioning ob-
Jjective categories that can make a killer de-
serve to die. These “aggravators™ often include
the nature of the victims (children, police offi-
cers, multiple victims) or the motive of the
killer (for money; sadistically, for kicks) or the
methods of killing (torture, mutilation). Other
substantive limits categorically exclude entire
classes of killers from the “worst of the worst.”
These include the mentally retarded and juve-
niles, for instance. Mostly, however, the contest
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has focused on process. Not so much who de-
serves to die, but how to establish it.

Long before the philosopher Plato came
along, the debate was joined. “You cannot step
in the same river twice,” Heraclitus, the dark
philosopher of Ephesus, famously summed
up, “for fresh waters flow on.” Today’s Hera-
cliteans deny that we can categorize homicides
meaningfully in advance by relying on real
differences among types of killtings or killers.
Bverything is in flux; no two situations ever
repeat. Fach killing and kdller is unique. Gen-
eral rules never can deal adequately with non-
repeating concrete specific simations. Those in
power arbitrarily and capriciously execute
whom they choose and theri call it justice, to-
day’s moral anarchists insist. Thus, for them,
as for Heraclitus, everything is relative; oppo-
sites are identical. One person’s “martyr” is
another’s “mass murderer.” The difference be-
tween the worst of the worst and the thorough-
Iy justified is ad hoc, depending on who had
the power to make the label stick.

A couple of centories after Heraclitus,
Socrates squared off against the wandering
teachers known as Sophists in a similar con-
test of world views. “Man is the measure of all
things; of the things that are, that they are,”
proclaimed Protagoras, the first and greatest
Sophist. Every question has two sides. There

is no truth, Appearance is reality. Whatever 2
person thinks is good, is good as long as he
thinks it. Manipulate the world to your own
advantage, they preached. Everything is rela-
tive, subjective, arbiteary.

Socrates and his disciple, Plato, relentlessly
battled the Sophists, insisting on absolute val-
ues, permanent and unvarying truths, difficult
to discem, but ultimately real and knowable.
Good and evil—justice and equality exist
apart from the human mind. Today’s death
penalty supporters share a conviction that real
moral differences exist among killings. The
modem consensus that a planned torture mur-
der is worse than an accidental killing feels
like it must have been true forever. To the ora-
tor Demosthenes 2,500 years ago, it felt that
way, too. Why should we punish deliberate
crime but not accidents? ““Not only will this be
found in the {positive) laws, but nature herself
has decreed it in the unwritten laws and in the
hearts of men.” Human beings probably al-
ways knew intuitively that some killings were
worse than others. Recognizing that accidents
do happen brings a feeling of restraint, nearly
as primal as the urge for retaliation. These ob-
Jectively different types of killings deserve dif-
ferent responses not because society says sc.
Rather, society says so because the types real-
ly are different.
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Pursuing moral refinements while they ad-
minister the ultimate punishment in a deeply
flawed system, today’s death penalty Platon-
ists embrace Socrates” amalgam of humility
about substance and also his confidence in the
method. Like Socrates, we first collect in-
stances that almost all would agree are the
worst of the worst. Next, we examine these
cases to find common qualities, or the essen-
tial characteristics they share.

“In punishing wrongdoers,” Protagoras de-
clared, “no one concentrates on the fact that a
man hias done wrong in the past, or punishes
him on that account, unless taking blind ven-
geance like a beast. No, punishment is not in-
flicted by a rational man for the sake of the
crime that has been committed [after all one
carmot undo what is past] but for the sake of the
funre, to prevent either the same man o, by the
spectacle of his punishment, someone else,
from doing wrong again.” When it came to jus-
tifying punishment, Plato also looked forward,
insisting i The Laws, his last and least idealis-
tic dialogue, that almost every criminal could be
rehabilitated through education. Some “hard
shell”’—today we call them “hard core”™—e-
cidivists who could not be softened to society
simply were better off dead.

Today’s Sophists—who for centuries have
been calling themselves utilitarians—attack
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retribution as imrational. The rational person—
the rational policymaker—looks only to the
future, comparing costs and benefits. Punish-
ment rehabilitates if possible, incapacitates
when necessary but, in any case, primarily de-
ters. Utilitarians today continue to make capi-
tal punishment a question of cost and benefit.
They consult public opinion exclusively for
what is just. Does the majority support the
death penalty? If so, let’s have it—if not, let’s
not. Man is the measure.

Morals matter

Rejecting deterrence and public opinion
polls as ultimately beside the point, many abo-
Titionists and nearly all retributive advocates in-
sist that there is a moral fact of the matter—
transcendent, real, and divorced from present
practice. Most abolitionists know—not merely
believe, but feel certain—that the death penalty
is undeserved and inhumane, even if 90% of
the people support it. Most proponents also feel
certain—independently of public opinion—
that capitsl punishment is necessary and just.
Tronicalky, then, retributive advocates and abo-
litionists ultimately never can reconcile pre-
cisely because they share this anti-Sophistic
commitment to real, transcendent moral facts.

Today, almost everybody on all sides of the

debate embraces another Sophistic article of
faith—progress. Mores may differ in different
societies, and people may be persuaded to
change their views arbitrarily but, in the long
run, human history progressed.

Protagoras’ paradoxical faith in real prog-
ress, while denying objective values, com-
mands the allegiance of our Supreme Court.
“Time works changes,” a majority declared in
Weems v U.S. (1910). “Cruel and vnusual”
was “progressive, and is not fastened to the ob-
solete, but may acquire meaning as public
opinion becomes enlightened by a humane jus-
tice.” The Bighth “Amendment must draw its
meaning from the evolving standards of decen-
cy that mark the progress of a maturing soci-
ety,” Chief Justice Earl Warren famously de-
clared in Trop v Dulles (1958). For the past
half-century, the Court unanimously has agreed
that the Eighth Amendment must cause and re-
flect this progress.

Abolitionists anticipate the progressive lim-
itation and eventual elimination of the death
penalty. Retributivist advocates also believe in
progress. Certain truths may be transcendent
and timeless, bui society’s understanding of
these moral facts and practices that reflect this
awareness do evolve and improve. Platonists,
motivated by a belief in the possibility of prog-
ress and an obligation to achieve it, thus con-
tinue to search for moral categories that more
nearly result in homicides being classified cor-
rectly and killers more nearly getting what
they deserve.

In his famous funeral oration, the great
statesman Pericles declared that, in Athens,
“Bverybody is equal before the law.” Equal
treatment—isonomia, the watchword of the
ancient Athenians—is an ideal ai the very core
of Western humanism. The United States long
has embraced the ideal of equal protection un-
der the law. Legislatares, the people’s repre-
sentatives, purportedly enact neutral death
penalty statutes, to be applied by prosecutors
and judges, equally to all. Any class-based
death penalty, any racially discriminatory
death penalty, as defined or administered, vio-
lates our copnmitment to equality before the
law.

Yet, robbery felony-murder—the aggravator
that has put more people on death row than any
other—has a definite race/class effect, regard-
less of the legislatures” intent. If the liller’s
“pecuniary motive” correctly (as it commonly
does) aggravates a murder, how are we to justi-
fy the tolerance and respect shown to ranking
carporate executives who consciously maintain
deadly workplaces, or manufacture unneces-
sarily lethal products from the best of mo-
tives—profit? These “red collar killers” are
morally indistinguishable from other mass
murderers who, with a depraved indifference,
kill unsuspecting innocents. Yet, these pillars of
the commumity rarely are indicted, almost nev-
er imprisoned and, of course, not executed for
their uncaring mass murder. Unless we re-
spond to hired killers as hired killers of what-
ever social class—if we fail o reflect this es-
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sential egalitarianism in the definition, detec-
tion, prosecution, and punishrment of murder—
we will have confirmed the Sophist Thrasy-
machus’ definition of justice as nothing more
than “the interest of the stronger.”

Although this core commitment to equality
before the law must extend to the substance of
who deserves to die, the attack on capital ju-
risprudence today largely is about process.
Ouce again in the Wes, it begins with the
philosopher and mathematician Thales, who
discovered (or invented) an abstract process of
proof by which we all can arrive at the same
truth. Thales, like his contemporary, Solon,
traveled to Egypt and observed how revenue
agents, using workable mules of thumb, deter-
mined tax abaternents due to farmers whose
land had shrunk after the Nile River flooded.
Thales alone felt the need to prove their truth.
Thus, came geometry (hterally “Earth mea-
sure”), when reason in the West leapt from
taxes calculated on changing land masses to
the permanently important abstraction of
mathematics. Thales’ great contribution was
truth by proof, through methods that are re-
peatable, demonstrable, and permanent.

The formal impulse in the West jumped for-
ward with the metaphysician Pythagoras, who
conceived the universe as a kosmos—a well-
ordered whole—esseniially rational, limited,
and proportional. Reflecting this Pythagorean
philosophy during the modem era of death
penalty jurisprudence, the Supreme Court has
demanded rational proportionality between
crime and purishment, using refribution to im-
it punishment. Thus, for example, it held death
as disproportionate for raping an adult. In the
tradition of Pythagoras, many states today -
quire a “proporticnality review;” where an ap-
pellate court measures the death sentence in the
particular case against other similar murders
and murderers to determine whether it is com-
paratively disproportionate.

Retribution and revenge

Seeking to impose limits, to moderate un-
fimited anger at each particular murder and
measure it instead against the worst possible,
retributivist death penalty advocales resist the
“kill-them-all” set, so bent on revenge they
would indulge in limitless rage. At the same
time, they also resist the abolitionists for whom
death always is disproportionate, no matter
how heinous the murderer. When it comes to
homicide, restraints must be imposed on un-
lirnited rage to ensure limited and propertional
righteons indignation. Is this possible?

Most of us painfully remember from high
school geometry how Pythagoras proved the
diagonal of a square was “incormmensurable”
with its sides. He discovered that pi and the
square root of two were real, but not rational,
thus destroying his whole rationalist philoso-
phy. Those who celebrate only reason and ra-
tio today disparage nonrational factors, not
amenable to precise measurement. How much
should we count “the voice of your brother’s
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blood,” or the intensity of the victim’s suffer-
ing, or the killer’s cruelty when it is so much
easier, and more “cbjective’ to count the num-
ber of bodies or a defendant’s prior convic-
tions? Retributivists know intuitively, howev-
er, that, although these emotive gradations are
real, they are neither strictly rational nor dis-
cretely measurable.

Thus, retributive death penalty advocaies re-
ject as incornplete ufilitarian rationality with its
future-criented calculus of costs and benefits.
No strictly rational death penalty law can be
constructed and applied exhaustively to
achieve justice. We need a richer language that
includes nonrational, informed emotion. Moral

According to Supreme Court Justice Antonin
Scalia, the entire concept of modern cap-
ital jurisprudence rests on illogic
—a “simultaneous pursuit o
contradictory objectives.”

desert never can be reduced strictly to reason,
nor measured adequately by rational criteria.
Forgiveness, love, anger, and resentment are
part of justice. The past counts. Not rationally,
but really.

Aristotle called them “The most indis-
putable of all beliefs. . . . Contradictory state-
ments are not at the same time tme.” The Jaw
of noncontradiction remains the most elemen-
tary law of logic and the essential Iogic in law:
A thing cannot be commanded and prohibited
at the same time. Is the Supreme Court’s entire
modem death penalty jurisprudence self-con-
tradictory? In 1971, the Court held that states
may give jures “absolute discretion” to decide
Hfe or death. “No formula is possible ihat
would provide a reasonable criterion for the
infinite variety of circumstances that may af-
fect the gravity of murder,” the majority de-
clared, implicitly siding with Heraclitus. It
simply was “beyond present human ability . . .

1o identify before the fact characteristics of
homicides and their perpetrators which call for
the death penalty.” The flux and flow of differ-
ent circumstances and infinite complexity
made every killing different. We could not
step in the same situation twice.

In Furman v. Georgia (1972), a majority re-
versed course and ushered in the modem era of
capital pumishinent by striking down as hap-
hazardly administered and therefore “cruel and
unusnal” all the death penalties across the T.S.
Absolute discretion apparently produced arbi-
trariness resulting in the execution of a “capri-
ciously selected random handful.” Scrambling
to meet the constitutional objection of Furman,
many states put forth detailed, death penalty
codes that guided the jury and limited capri-
ciousness. Some states fully embraced the
mathematical ideal of Thales and Pythagoras,
enacting mandatory death penalty statutes
which specified in writing all the factors—and
only those factors—which, once found, auto-
matically resulted in punishment by death. On
July 2, 1976, the Supreme Court struck these
down, but affirmed Georgia’s new death penal-
ty: This state “legislature has plainly made an
effort to guide the jury’s discretion, while at the
same time permitting the jury to dispense mer-
cy on the basis of factors too intangible to write
into a statute.” Apparently, a state must have it
both ways, specifically defining in advance ag-
gravating circumstances while allowing limit-
less and unwritten factors of mercy.

Two streams of cases have flowed from
Furman. One requires consistency, based on
aggravators clearly defined by the legislature
and regularly applied in practice. The other re-
quires that each offender be considered indi-
vidually, as a concrete, but complex, unique
human. being. Together, these doctrines simul-
tanecusly seem to prohibit, yet require, a jury’s
ahsolute discretion. The entire modern capital
jurisprudence rests on illogic—a “‘simultaneous
pursuit of contradictory objectives,” Justice
Antonin Scalia complains. Heraclitus wonld
have delighted in this contradiction and simul-
taneous truth of opposites, but Heraclitean
“logic™ was to Aristotle what the Supreme
Court’s jurisprudence is to Scalia and like-
minded critics—simply “absurd.”

In a world where logic strictly is limited to
nonemotional rationality, the attack seems per-
suasive, Choosing between life and death, af-
ter all, involves a single decision. If examined
through this strictly rational lens, death penalty
jurisprudence—demanding fairness and con-
sistency—does appear internally incoherent.

Retributivist supporters of the death penalty
need to show how both core values can be re-
spected simultaneousty—how we can general-
1y treat Like cases alike and, at the same time,
respect the uniqueness of each particular de-
fendant. Heraclitus, Pythagoras, Plato, and
Aristotle show us the way. Pythagoras’ proof
of incommensurability had demonstrated that
rationality, discreteness, and proportionality
were too limited for a moral universe. As the
real numbers are incommensurably richer than
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mere rationales, 5o, too, capital justice, requir-
ing nonrational emotion cannot be exhausted
by writien rules of law.

In capital trials, first the guilt phase narrows
the class of death-eligible offenders rationally
and facmally, according to general criteria,
The sentencing phase which immediately fol-
lows, however, assesses more than guilt. More
than conduct, 1t measures character. Because
the debate during the modern era of the death
penalty has taken place almost exclusively on
a rational plane, it has failed to use real but
nonrational language of moral intuition to ex-
plain the particular justice of desert.

It may sound mystical and new age to insist

Supreme Court Justice John Paul Stevens
maintains that the death penalty is an
expression of a community’s outrage,

“its sense that an individual has lost
his moral entitlement to live.”

that reason does not—and cannot—exhaust the
inquiry. Yet, the need for a transcendent con-
cept of justice that reconciles general consis-
tency with the defendant’s particular humanity
was neither new age nor mystical to Aristotle,
the rationalist, nor to Plato, his teacher.

“I_.aw can never issue an injunction binding
on all which really embodies what is best for
each.” Plato declared in the Statesman. “The
differences of human personality, the variety of
men’s activities, and the restless inconstancy of
all human affairs make it impossible to issue
unqualified rules.” Death “is the one punish-
ment that cannot be presctibed by a rule of
law,” Justice John Pavi Stevens declared (with-
out citing Plato). The death penalty, the Justice
insisted, was “vltimately understood only as an
expression of the compunity’s outrage—its
sense that an individual bas lost his moral enti-
flement o live.” A comimunity’s outrage—its
moral sense—-must be more than strictly a ra~
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tional measurement. This was as close, though,
as the justices came to acknowledging explicit-
ly the richer realm of real mformed emotion
necessary for capital justice.

The Court, by and large, has united to im-
prison itself on a rational plane. Fearing that
hatred cannot be bridled and once admitted in-
evitably must burst into uncontrollable rage,
the Court has sought to suppress emotion. The
dead victim’s relatives are allowed their grief
and public soundbites of fury. A grim de-
tached rationality is expected of the rest of us,
including the jury that decides the killer’s fate.

Thus, in California v. Brown (1987), the
Supreme Court held that, when deciding life or
death, a jury strictly may be prohibited from
being “swayed by mere sentiment . . . Sympa-
thy, or passion.” Attempting to resolve the con-
flict between fairmess and consistency, Justice
Sandra O’Connor issued the Court’s new
walchword: The death sentence must be “a
reasoned moral response” to the evidence, Sen-
tencing was “a moral inquiry into the culpabili-
ty of the defendant, and not an emotional 1e-
sponse to the mitigating evidence” she main-
tained, as if it ever could be moral if it were not
also partly emotional.

The law has its limits

Can we conceive, much less put into prac-
tice, a death penalty regime that provides *“fair-
ness and consistency””? Plato and Arnistotle, who
revered the Jaw as rational—"the intellect with-
out the passions™—felt forced to concede the
limits to mules and rationatity. Thus, in Effics,
Aristotle gave the West “equity, not just in the
legal sense of just’ but as a corrective of what
is legally just. Not all things are determined by
law. . . . For where a thing Is indefinite, the rule
by which it is measured is also indefinite and
shifts with the contour.” It is, in short, “adapted
to a given situation.” As Aristotle emphasized
repeatedly, we carmot discover, nor should we
demand, the same precision in ethics as in sci-
ence. “It is not easy to determine what is the
right way to be angry, and with whom, and on
what grounds, and for how Jong.”

Should society be angry at rapists who mur-
der and mutlate children? How angry? For
how long? Most important, as Aristotle asked,
“What is the right way to be angry?” Strug-
gling to deny emotion, in the end, Aristotle
found nowhere else to tum but to the jury—
passionate and unregulated—for that necessary
supplement to “reasonable consistency” which
makes true moral justice possible. In deciding
between life and death, we need an incommen-
surably richer language to express, and a par-
ticular nonrational human faculty to assess
character and desert.

Abolitionists and advocates during our
modern era who have fought valiantly to main-
tain consistency and fairness must under-
stand—must feel-—that in that final stage
where the jury goes with its gut, moral intuition
must and should be partly emotional. Increas-
ingly, in our own times, moral philosophers

both for and against the death penalty realize
this. We should acknowledge the inevitable,
and declare legitimate the nescapable role of
emotion. Fairness and consistency, mercy and
Jjustice require it.

Anstotle was right. We cannot expect the
same degree of accuracy in moral as in scien-
tific questions. The categories can and should
be narrowed, and the jury can be made to feel
its responsibility to separate the legal question
(Is this murder death-eligible”) from the moral
question (Does this murderer deserve to die?).
Once law and equity are brought together,
once we explicitly allow informed emotion—
moral inmition, that innately human sense—

Justice Sandra Day O'Connor insists that a
death sentence must be a "reasoned
moral response . . . not an emo-
tional response to the
mitigating evidence.”

our jurisprudence on which that condemnation
rests becomes explicable and coherent.

Legal justice—rule-bound consistency—is
what we demand of the jury at the guilt phase
of a capital trial. Legal discretion must be limit-
ed and guided at this stage by well-defined
homicide distinctions, defenses, affirmnative de-
fenses, and other factors that can be applied ra-
tionalty and consistently. When it comes to the
penalty phase, however, where character and
not conduct is the issue, each defendant’s
unique personality and background assume
center stage. There, the ancient Greeks teach
us, we seek fairness. “Equity”-~the moral
truth, based in the jury’s infuition--—is that mys-
terious rich mix of reason and emotion that
combines to determine whether a person really,
not merely rationally, deserves to die.

Robert Blecker is professor of law, New
York Law School.
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